
Basic Information on Estate Planning 
 

Estate planning means making a plan for how you want to divide your property 
after you die. Part of estate planning is deciding in advance who should be in 
charge of your medical and financial affairs if you are unable to make important 
decisions for yourself. An estate plan documents stating how you want your 
property to be distributed after you die. A plan can include any combination of a 
will, powers of attorney, special deeds for real estate, a set of documents called 
advance directives, and other estate planning forms.  

Estate planning begins with a will: A will sets forth your intentions as to how 
your property should be distributed after you die, who should be guardian of your 
minor children and other important choices. A will can also reduce family conflict 
and streamline probate, which refers to the court process of distributing property 
to heirs upon death.  

Intestacy: Don’t assume that your spouse will get all of your property when you 
die. If you die intestate (without a will), Texas law will determine your heirs 
based on close blood relationships. Heirs include all of your children, including 
those from past relationships. Heirs do not include your significant other, friends, 
or stepchildren. Your grandchild won’t inherit from you unless the parent (your 
adult child) dies before you. Along with identifying heirs, the probate court must 
classify your property as real estate or personal, community or separate. Dying 
intestate is a lengthy and expensive process, with fees and court costs paid from 
your estate. A will isn’t a way to avoid probate, but it does ensure that your 
property will pass according to your wishes and with minimal court involvement.  

Named beneficiaries, joint owners, payable on death accounts: With or 
without a will, some assets are not included in probate. Insurance proceeds, 
retirement funds, bank accounts payable on death and similar assets pass to the 
beneficiary you named on the contract or account when you opened it. Joint bank 
accounts, as well as real property held jointly with a right of survivorship, pass to 
the other joint owner(s). Check to make sure that the beneficiary information on 
each of your accounts is up to date.  

Powers of Attorney and Advance Directives: These give another person the 
right to act in your behalf if you become incapacitated. They can be revoked at 
any time, and expire when you die. A Power of Attorney (POA) can be broad or 
limited, depending on what you authorize your agent to do. Powers can include 
business and financial decisions, purchase and sale of property and many other 
decisions. If it permits the sale of real estate, the POA must be recorded in the 



deed records where the property is located. Note: A General Durable Power of 
Attorney allows your agent to do almost anything in your name except make 
medical decisions. Be fully informed before signing any power of attorney. 
Advance Directives communicate your wishes about medical care and end-of-life 
decisions to family and physicians if you become incapacitated. These include a 
Directive to Physicians and Family or Surrogates, Medical Power of Attorney, and 
Out-of-Hospital Do-Not-Resuscitate (DNR). Free advance directive forms are 
available from https://www.hhs.texas.gov/laws-regulations/forms/advance-
directives. You do not need an attorney to complete these forms.  

Special Deeds: Special deeds allow for transfer real estate outside of probate, 
making it easier for the beneficiary or grantee to take possession of the property 
after you die. Some can also shield real property from a Medicaid Estate Recovery 
Program (MERP) claim by the government to recoup the cost of state services you 
received while alive (such as nursing home care).  

Transfer on Death Deed (TODD): This deed allows you to name the 
beneficiary in the TODD and the property is transferred when you die. To be 
effective, the TODD must be signed and filed in the deed records in the county 
where the property is located before you die. If all you have is real estate, this is a 
simple way to make sure it goes to the person you want to inherit it. Sample 
TODD forms are available at https://texaslawhelp.org/resources/transfer-death-
deed-forms. 

Life Estate Deed: This deed transfers real property to your beneficiaries while 
you are alive and gives you the right to occupy the property during your lifetime 
(a “life estate”). You are responsible for mortgage, taxes and repairs. You can’t sell 
the property unless all of the beneficiaries on the deed agree.  

Ladybird Deed: Lady Bird Deeds are often used in long-term care planning. It 
gives you the right to live in, sell, or mortgage the property while you’re alive and 
gives the beneficiaries on the Deed the right to receive the property (if you still 
own it) when you die. The transfer is contingent on whether you still own the 
property.  

Burial insurance, living trusts, and annuities: Use caution before purchasing a 
prepaid funeral contract, living trust or annuity because the expense of 
administering and funding these plans can outweigh their benefits. For 
information about burial plans: https://www.prepaidfunerals.texas.gov/. 

For more information about the rights of seniors: 
https://www.texasattorneygeneral.gov/consumer-protection/seniors-and-
elderly/senior-rights. 
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