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Umeican Rescue Plan

On March 11, 2021, President Biden signed the American Rescue Plan Act (ARPA) of 2021 :
into law. The $1.9 trillion package, based on President Biden’s American Rescue Plan, is \
intended to combat the COVID-19 pandemic, including the public health and economic
impacts. ARPA allocates hundreds of billions of dollars for public health and vaccines, {
assistance for vulnerable populations, education and housing stabilization, economic

recovery assistance and direct assistance for families and individuals. a
As part of the $362 billion in federal fiscal recovery aid for state and local governments,

Tyler County has been allocated $4,209,532.00 through the Coronavirus State Federal \
Funding the CFSLS as referred to as ARPA funding. These funds are intended to provide

support to our local government in responding to the impact of COVID-19 and to assist our

local leaders’ efforts to contain COVID-19 in our communities, residents, and businesses.
The Tyler County Commissioners’ Court have identified the following expense categories, '
as defined by the department of Treasury, as priority spending of the ARPA funds: Public £
Health, Negative Economic Impacts, Services to Disproportionately Impacted Communities,
Premium Pay, Infrastructure, Revenue Replacement, and Administrative Cost.




Who does the American Rescue Plan help?
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Monday, May 17, 2021

A motion was made by Commissioner Sturrock to apply for the American Rescue Plan Grant for
possible county projects. The motion was seconded by Commissioner Marshall, Commissioner
Blacksher expressed reservations about the American Rescue Plan Act. Commissioner Sturrock said
that the county doesn’t have to accept it if there are concerns.  All voted yes and none no.

-

A motion was made by Commissioner Sturrock and seconded by Commissioner Blacksher to adopt
the Resolution concerning the 2021 American Rescue Plan. All voted yes and none no. SEE
ATTACHED

Commissioner Sturrock motioned to start the procurement process to seek a grant administrator for
possible projects through the American Rescue Plan. Commissioner Hudson seconded the motion.

All voted yes and none no.

Commissioner Blacksher motioned to start procurement and request for qualifications to select an
engineer for possible projects through the American Rescue Plan. The motion was seconded by
Commissioner Hudson. All voted yes and none no.

A motion was made by Commissioner Sturrock and seconded by Commissioner Hudson to appoint
a rating committee to select engineering and administrator firms for possible projects through the
American Rescue Plan: Jackie Skinner, Mike Marshall and Ken Jobe. All voted yes and none no.




PUBLISHER'S AFFIDAVIT

THE STATE OF TEXAS
COUNTY OF TYLER

Before me, the undersigned, Notary Public in the County of Tyler, State of Texas, personally
appeared Kelli Barnes, known to me, who after being duly sworn by me, on her oath, deposes
and says that she is the Publisher of the TYLER COUNTY BOOSTER, a newspaper published in said
county, that a Legal Notice, a copy of which is attached, was published in said newspaper for

{2} weeks, the dates to wit:

May 20, 2021
May 27, 2021

S,

Kelli Barnes, Publisher

Subscribed and sworn to before me this the 27th DAY of MAY 2021

SO St BONNIE FAIRCLOTH
Pt

) i 2 ¢ v MNatary Pubbc, State of Texas|
Bonnie E. Faircioth, Notary Public L &@5 ek erlap iy
ThGa® _ Hotary 1D 3841599

My Commission Expires: 12-03-2023




PUBLISHER'S AFFIDAVIT

THE STATE OF TEXAS
COUNTY OF TYLER

Before me, the undersigned, Notary Public in the County of Tyler, State of Texas, personally
appeared Kelli Barnes, known to me, wha after being duly sworn by me, on her oath, depases
and says that she is the Publisher of the TYLER COUNTY BOOSTER, a newspaper published in said
county, that a Legal Notice, a copy of which Is attached, was published in said newspaper for
{2) weeks, the dates to wit:

May 20, 2021
May 27, 2021

Pl o

Kelli Barnes, Publisher

Subscribed and sworn to before me this the 27th DAY of MAY 2021

130 BONMIE FAIRCLOTH
*37_. Motary Public, State of Taxas
‘_‘w? Comm, Expires 12-03.2023
oy Notary ID 3841559

Bonnie E, Faircloth, Notary Public

My Commission Expires; 12-03-2023




Monday, June 14, 2021

| No bids were received for a Grant Administrator for American Rescue Plan (“ARP”) Act of
2021 Coronavirus Local Fiscal Recovery Fund (“CLFRF”), No action was taken.

A motion was made by Commissioner Sturrock to table awarding an Engineering Firm for
. American Rescue Plan (ARP”) Act of 2021 Coronavirus Local Fiscal Recovery Fund

' (“CLFRE"), as requested by Ken Jobe, for further study. The motion was seconded by
Commissioner Marshall. All voted yes and none no.



Monday, August 9, 2021

Commissioner Hudson motioned to assist the Tyler County Hospital in COVID response with contract
workers. Commissioner Blacksher seconded the motion. Sondra Williams made the court aware of
needed response teams in the hospital to keep the hospital up and going; made aware by TDEM of grant
money in care and custody of the County; requested money be ear marked for the hospital, Judge
Blanchette added, “this was separate and apart from other monies that had been discussed”.
Commissioner Marshall asked if the county has received this money. The County Auditor answered in the
affirmative and that it was a grant by another name but under the umbrella of the American Rescue Act.
All voted yes and none no. SEE ATTACHED LETTER



Monday, August 23, 2021

Commissioner Blacksher motioned to create a separate fund for the American Rescue Act Money.
Commissioner Sturrock seconded the motion. All voted yes and none no. SEE ATTACHED

Commissioner Blacksher motioned to approve the maximum total amount allocated for the Tyler
County Hospital out of the 1* round of American Rescue Act Funds and set a time for review.
Commissioner Marshall seconded the motion. Calendar year 2021 - $383,785 and calendar year 2022 -
$674,357; time of review will be February 2022. All voted yes and none no. SEE ATTACHED



Monday, August 30, 2021

Commissioner Sturrock motioned to begin discussion to deem which employees and officials are
essential workers pertaining to the American Rescue Plan Act, The motion was seconded by
Commissioner Blacksher. Commissioner Sturrock motioned that full-time employees, as defined as
receiving benefits, and all Officials be deemed as “essential”” pertaining to the American Rescue Plan
Act. The motion was seconded by Commissioner Blacksher. All voted yes and none no.

A motion was made by Commissioner Sturrock to open ?or discussion consideration of the premium
pay amount from the American Rescue Plan Act for coux{lty employees and Officials deemed essential
pertaining to the ARPA; and when and how it will be distributed. The motion was seconded by
Commissioner Marshall. Commissioner Sturrock stated (jiiﬂ‘erent ways the amounts could be distributed
such as a flat rate or a step program. Judge Blanchette motioned to table consideration of the premium
pay amount until September 7" for further study. Commissioner Marshall seconded the motion to table.
All voted yes and none no. 1



' could not be any discussion

| Tuesday, September 7, 2021
¥ tabled item was mistakenly
' left off the agenda so there

regarding the American
Rescue Plan.




Monday, September 13, 2021

Commissioner Sturrock motioned to remove from tabled items; and, to approve premium pay from the
American Plan Act for county employees and officials deemed essential. Commissioner Blacksher
seconded the motion. Commissioner Sturrock and Commissioner Hudson reported out of those polled, the
employees preferred a flat rate. Commissioner Marshall stated his concern that some part-time employees
had been essential also. Commissioner Sturrock voiced discussion for part-time employees would require
a separate agenda item because action taken in a previous meeting was for full-time employees. Jud
Blanchette contemplated there were a substantial number of part-time employees that are as essentia 1o
the functiops of county government and should receive consideration ol something as they have
weaihered through “these challenges with us”. Commissioner Sturrock added the positions need to be
considered and not the persons. The County Auditor and County Treasurer stated the time period
signated by the Actis h 30™ 2020 to December 31, 2020. A motion was made by
Commissioner Sturrock and seconded by Commissioner Blacksher to amend the motion to include
payment to full-time employees at a flat rate of $3500.00 across the board on Scptember 30,
2021[changed by amendment] that were employed from March 30% 2020 to December 31, 2020; and, are
currently employed. A motion was made by Commissioner Sturrock and seconded by Commissioner
Blacksher to amend the amended motion that the one-time payment be paid on September 21%. All voted
yes. Judge Blanchette asked the sheriff if there were any of his employees that may have worked during
the range of time designated but were no longer with the county, being “slighted out”. Sheriff
Weatherford replied there was an allotted amount (hazard pay) that was given to his employees. or other
departments. Judge Blanchette called for the vote on the original motion. All voted yes and none no.




Monday, September 20, 2021 7:36 PM

Jackie Skinner

fram: Imank.cotieas@co.lyler bius
Sent: Manday, September 20, 2021 7:36 FM
To: Burk Hudsem Mike Marshall; Jacques L Blanchette!; Stevan Sturiock,

wegtheflerdsherifffdco.ylertous; Renee Crews: 'Donece Gregory s ‘Lynnette Cnuses
sytford @co.tyler.xus Ken Jobe: Tony Reynolds; Casey Whitwanthy

caseywt hico.lyler.bius: im 7761 6@yahon.com; Rennie Ford; Uackie Skinner
terry allen; Lucas Babin: zach@woodville-bugov; monealcscd @cotylertxus
Subject: Fremium Pay

Goed evening Officials —

in preparations for tomerrows pay out of the Premium Pay for all Court deemed, full — tima, essential employees, 1 iave
found informalion that leads me 1o beligve | do not have the authority to pay our officials this pay. Per lacal
povernment code See. 152,013 which states the following:

Se, 152,013, PROCEDURE FOR SETTING AMOUNTS FOR ELECTED QFFICERS. [a) Fash year the
commissiovers court shall sel Lhe salary, expenses, and ather allowances of elected county of precinct
offigers, The commissioners court shall set the items at a regular meeting of the court during the regular
budget bearing and adeption proceedings,

o) Bafure the 10tk day sefore the tale of Lthe meeting, the commissioners court must publsh .na
newspaper of gereral crculation 1 the county & notice of:

{1} anv salaries, expenses, or sllowances that are gropased 1o de increased, and
12} the amount of the proposed Increases.

{c} Hetora tiling the annual budget with the county clerk, the commissieners court shall give written
noticn 10 each eiectod caunty and precinet officer of the officer's salery and persanal expenses 1o be mcluded in
the sudget.

i understand the code ta say that we, meaning the officials, are not eligible fer the Premium Pay. | have contacled TAC,
TAC Legal, CTAT, Cameran County {which was used as an example in Court, but did not pay their otiicials), and Eric
MeGee — alt of which kave stated that under the ahove mentioned cade, the officials are not eligible and we cannot
pay. I have asked each of the listed entities | contacted for other options for the officials to be eligible and as of right
novs [ have not been abie t find an alternative,

At this time, | will only be processing the premium pay checks for the full-time employees who have been employed wilh
e county from 3/30/202 - 12/31/2020 and are curreatly still employed, who are not elected or appoinied (f have
questions still out on 1he ability te pay the monies to appointed officials and will et you know when that determination
is made}.

This I3 noL the news 1'd fike to be giving you — 5 | sure would've like to have had a littie extra as well— but 1 am bound 10
follow the Local Government Cade and cannot do anything that will cause harm to the County. Should anything change
or | receive infarmation that gives us the “go ahead" | will definitety let you know.

Respectiully,

Leanw Monk

Tyler County Ireazorer.
HR/Fayroll Adnipiscracaor
PO Hox 2070

100 W Dlefi, Roem 003
Woodville, TX 73979
4U9-283-3054, Offica
408-200-186E, Cwll




TYLER COUNTY TREASURER

Lo Wl

l 100 W. Bluff Room 003 Woodville, Texas 75979
409-283-3054 fax:409-263-6306 Imonk.colreas@co.tyler.tous

September 22, 2021 September 22, 2021

RE: Officials Pay (ARPA)
Officials —

Please find enclosed your premium pay check. | want to say that | sincerely apologize for any concern
that | might have caused you in reference to the payment of these funds based on the direction of our
Commissioner’s Court. That was never my intention. | want to make it clear that | only wanted take a
minute to investigate what | had been told at conference — both the Legislative Update Conference and
County Treasurer's Conference, as well as by TAC HR and TAC Legal. | never intended any disrespect 1o
You, or to our court. | simply wanted to do my part in making sure all potential negative avenues were
covered.

That being said, and after doing hours of research, the bottom line is that it falls on the court’s
Interpretation of the law or the code, After speaking to the examples provided for our pattern to pay, no
one answer ls clear. Cameron County for example [which was used in Court) did not pay their officials
based on their interpretation; however, Upshur County did. When | spoke with the Upshur County
officials, they told me that they too had spoken with TAC Legal and they were given the green light—
which differed from my conversation. They, Upshur County, have stated that this payment is a
“stimulus” and does not fall under the local government code due to it belng a “once In a lifetime” event
and not on any repeating cycle,

Therefare, under-the directian and autharity of our Court, you will find your check enclosed. Again, my
pause in sending the checks was only to err on the side of caution. I definitely wanted to find a way to
issue the funds and am thankful for our Court's generosity. Should you have any questions, please do
not hesitate in contacting me.

Encl.

Reference: Local Government Code 154,013; Local Government Code 113.041(d)




FI' iday, OCtOber 13 202 1 4: 11 P M counties, our county is considered a low-income county for all workers. Officials pay is

Jackie Skinner below average of other similar size counties in vur area, so I felt they qualified,
From: Jackie Skinner <skinner.aud®co.tyler.uus > 3. The county even though was shut down during the pandemic, employees were required
i i e e come into work 1o complete certain aspects ol their jobs and keep the conlinuity of
To: jblecksher’; Stevan Sturrack: Mike Marshall: Buck Hudson y 2 s 2 u

. ¢ county business Jowing even if they did not come in every single day. Mail was having
Ce: Danece Geegory: ‘'delinda@twience.com® -2 B . i .
Subjact: Premium Pay for Officials 1o be handled and processed which heightened the exposure to the virus, The courts did
Attachments: Highiights on Pramium Pay ond Excerpt from the Interiem Final Rule.ad, Local not hold docket regularly, but papenwork was still required to be processed by mail or by

z:":n"':d": Code Sectians.di; American Rescus Act Premiuin pay and malchiing appeintment. This was another factor for me to justify this payment.
ngliils,

Importance: High 4. The local government code says that the clected officials” salaries are to be set onee a

vear and any increase is to be published in the newspaper of general citcul_aliun. This
payment did not fall under a “salary increasc™ or an “allowance™. According to the act it

Good allernoon, was a “stimulus package or pay™.

| received a phone call yesterday from Judge Delinda Gibbs-Walker stating that Judge 5
Blanchette had met with her and told her that 1 had allowed the county officials o receive

premium pay from the American Rescue Act money illegally. e further stated that il was

illegul based on what Lric Magee, Attomey at Law for the Commissioner’s Court had told

him. He said that it wasn't legal because it hadn®t been published in the paper and because the

county would have 1o fund the matching costs of taxes and retirement.

. ‘The money was reecived directly from the federal government and did not pass through
the state, The act also states that ould be retroactive. The fnancial reports that Lam
required to do are sent directly to the federal government, This act and the payments of
premium pay conflict with our state laws however the supremacy clause of the US
Constitution says that federal law supersedes state laws,

6. Judge Blanchette said thut Eric staled, “lthe county would have o pay the maiching funds
therefore that was his reason behind it having to be published or advertised in the
newspaper”. I've attached the section of “Deposit into Pension Funds™ from the interim
final rule. It states that the money cannol be used to be deposited into pension funds to
reduce the Hability priorto COVID-19 but can be used to cover all regular benefits
regularly paid by the county.

I'want you w know. I will never knowingly give you advice or an opinion that [ haven't
researched out und i1 do find out that my research was incorrect, T will be the first to let you
know. To try and pur your mind at ease, [ am listing and allaching the documents that helped
me conclude that it wasn't required 10 be advertised or county officials not being cligible,

L. Tread and reviewed the American Rescue Act Plan also known as COVID-19 stimulus
package. I needed to know what it was specifically intended for. [ had heard the term
“stmulus package”, The word stimulus is defined as something that rouses activity or
energy in someone or something, a spur or incentive. After reading it, this Rescue Act
Was 10 assist our country is recovering [tom all the services, wages and benefits to the
American People that had ccased duc to the pandemic.

These are the reasons that 1 concluded that everything would be ¢ligible and covered under the
American Rescue Act money. 1 have reached out to Lucas Babin who is statutorily my legal
counsel. [ have asked him to look at the interim final ruling with the Department of the
Treasury and give me his interpretation. When I receive that frons him, I will forward it fo you,

[£1 find out that how [ interpreted evervthing was incorrect, [ will let you know. Thope you
know that I would never infentionally tell you to do something 1 believed 1o be wrong. | value
our working relationship and want everything to be done correctly.

[

. I'had heard about “premium pay™ and wanted 10 see the requirements Lo be eligible for
it. Afier consulting with counterparts and reading the Interim Final Rule, 1 concluded
thae it was intended for essential workers. The rule then gives specific descriptions of
what were “essential” bot then gave latitude 1o the local government 1o classify additional
or all county employees as “essential”, The specific authorization of the courl is found on
page 48 of the Interim Fisal Rule. II reads:

"As provided under sections 602(g)(2) and 603(g)(2), the chief executive of cach W Skinner Eﬁt‘gﬁif%ﬁfm
recipient has discretion fo add additional sectors to this list, so long as additional seciors Tipler Coundy Audilor i s A fm.‘ )

are deemed erilical to protect the health and well-being of residents, Premium pay was

. 507 N P Street
added to the act for the lowest paid workers of the counly but afler conferring with other i

1

[N



Monday,

October 4, 2021 8:56 AM

Jackie Skinner

From: Jacques L, Blanchett2 <tyercountyjudge@gmailcam>

Sent: Manday, October 4, 2021 8:55 AM

To: jblacksher@eniyientus, Stevan Sturrock; mixemarshall476@gmail. cam: Buck Hudson
Ce: Jackie Skinner, Donece Gregory

Subject ARPA Premium Pay Dishursenmentls

Commissioners,

| have snught eounsal from severzal sources Lo assure that the court's decision to distribute premium pay, to both full-
time employees as well as officials, is in full compliance with any and all constitetional or statutory requirements. That
was dona out of an abundance of caution.

The sources that 've sought include legal a5 weli as current and former caunty officials who are acquainted with the
requirements of compensation disbursements.

Our legat counsel, Cric Magee, plans to attend a future caure mecting and offer his opinien during executive session, We
mist he fully confident that we have addressed all possible cancerns and potential ramifications usscciated with this

detision.

This it a very bold stepthe court has taken and has hecome & topic of discussion among ather counties. Atthough | may
nat agree with this decision, 1 am part of any consequences which may result from Lhis action. As Eric stated to me, "you

can't unring a bell”,

Respectfully,

J. Blanchette




Monday, October 4, 2021 9:43 AM

Jackie Skinner

From: Jacques L. Blanchetie <tylercountyjudgedgmail.coms

Sent: tdonday, October 4, 2021 9:43 AN

Tao: Jackie Skinner

Cer mikemarshatl476@ymail. conm; jblacksher@co.tyler.tus; Stevan Swrrock: Buck Hudson:
delinda@tiwience.com

Subject: Discussion regarding compliance with LGC 152,013

fMadam Auditor,

Asyou are aware, | reached oul to Administrative Dastrict Judge Gibbs Walker oncerning the commissioners court’s
decision to distribute premium pay to afficials. | did so atter consuiting with legal counset far the court and learning that
compliance with LGC 152,013 was not metunder the "aflowances” defisition, | believe our discussion was appropriate
2nd necassary glven, what [ befleve to he, her aversight role of your pasition as financial officer for the county,

t4y understanding Is you cammunicated my discussion with her ta the commissioners. Additionally, I understand and
believe your office is overseen by Lhe Districl Judge(s] as part of the checks and balances in county gavernment. Fwe
have failed to comply with a local government code her guidance is imperative in determining a path of correction.

{urther understand you befieve the disbursement of ARPA funds are not subject to LGC requirements, Therein fiesa
conflict given the sclions taken by the countys' governing body.

Although I'am presiding judge over this-adiminislrative courl | am not exempt from any aclions which it may, by majonty,
"interpret” as legat should it be challenged. 1sought counsel with hoth Eric Magee and lurdge Gibbs-Walker as both are
feundationalin providing direction in‘this matter. Thatwas, on my part, an exercise of due giligence to act i a prudent
and fiscally respansible manner glven my role on the mourt.

1t is regrettable that my actions have been posed to my fellow court members as contraversial and divisive verses
corrective and administratively appropriate. | trust Lhey will evenlually see the truth once all the facts are understood.

Respectfully,

. Blanchelte




Jackie Skinner

From: Jeckie Skinner <jskinneraud @cotylerixus>

Sent: Tuesday, October 5, 2021 10:31 AM

To: ‘Jacques L. Bianchette'

Ce: ‘mikemarshalld?6@gmail com’ jblacksher@co tyler tus', Stevan Sturreck’ *Buck
Hudsen”; delinda@tlvfencecom’

Subject: RE: Discussion regarding campliance wich LGC 152013

Attachments: American Rescue Act Premivm pay and matching benglits.pdl

Giond Morning Jacques,

The American Rescue Act Plan was passed by the Federal Government on March

11,2021, Tyler County received a portion of their total allotment on July 26, 2021, dircctly
from the United States Treasury n the amount of § 2,104,766.00, When the money was
received there were several questions as to how the money could be used by local
povernments. There were several webinars and information online from the United States
Treasury as well as other entities. Information was provided to the court from all possible
sources.

Cammissioner’s Court held on August 30 had two (2) action items, ltem F was “Deem which
county employees and officials are essential workers pertaining 1o the American Rescue Plan
Act™. The court voted that all employees and officials were “essential workers™ and the item
pussed. Item G was “Premium Pay Amounts from the American Rescue Plan Act for County
Employees and Officials deemed essential periaining to the American Rescue Plan Act and how
and when it will be distributed. ftem (G was tabled for forther study.

Monday, September 13, 2021, Commissioner’s Court was held, and item G from the previous
court was buck on the agenda. The court approved the amount of

§ 3,500.00 for employees and olficials and for il to be paid by 9/23/2021 with ather
stipulations. 1did not receive any communication from anyone that there were reservetions or
reasons nol to make the payment prior to the court meeting. Only after the court had approved
it did all the officials receive an email from the County Treasurer {September 20th) that she
wisn't going to pay the elecied and appointed officials because of local government code
section 152,013, T only knew that you had a concern when [ received a call from Judge Delinda
Gibbs-Walker.

1 did communicate with the commissioners to see if they had received anyihing staling that the
payment was in violation of loeal government code section 152.013 other than the email from
the County Treasurer. | understund onfy one commissioner received a call regarding any
reservation.

We are experiencing several unprecedented firsts, This funding is the first of its kind. Due.

diligence was performed by trusted and sccurate sources and provided 1o the court. The court is
1

Tuesday, October 5, 2021 10:31 AM

the ultimate authority on passing or adopting any policy or payment. I have requested a legal
opinion from cur Criminal District Atlorney, Lucas Babin. Twill notify you when [ receive his
answer.

Sincercly,

ackic Skinner
Tyler County Auditor
sa7 N Pine Street
Woodville, Texas 75979
lqoa) 2855652 Office
(209} 285-Gy05 Fax




October 15, 2021

Page 1 of3

LucAs BasiN
TYLER COUNTY CRIMINAL DISTRICT ATTORNEY
100 W, SLUFF ST, ANNEX BUILDING
WOODVILLE, TEXAS 75976
PAT HARDY
157 ASSISTANT DISTRICT ATTORNEY

October 15, 7021

Tyler County Auditor
ATT: Inckie Skinner
100 W. Blulf 81
Woodvitle, Tx 75979

Re:  Appiicability of Texas Local Government Code § 152.013 to one-time puymonts mode
Jrom foderal ald monay o county offioers

Jackie,

You asked whetber the nulice requinanents of section 152,013 of the Locul Gov'l Cade apply
when one-time payments ure made to county officers from federal American Rescue Plan (ART)
funds.

Pursuunt to seetion 152,013 of the Local Gov't Code, & commissioners court’s ability to increase
a county officor’s salary is limited in both time and manner. Only during the regular budget
henring and wloplion pr dings may & commissi court i un officer’s aulury. (Tex.
Loe. Gov'i Codo Ann, § 152.013(a); Sea alse, Tex. Atty Gen. Op. JC-0147 (1999)), The court
iy not do s ul any other time. (Tea. AiCy Gea, Op. KI0012 {2015)).

Additivuzlly, at least ten days prior to the meeling ln which the court sets the official’s salary,
ngtice of m afficer’s proposed salury incrense must be published in o newspuper of general
circulation in the county. (Tex. Lo, Gav't Codo Ann § 152.013(b)).

1f a commissioners cowrt incroascs an pfficiol's salary at any time other than the regular budget
heoring nnd adeption proceedings, the incrense is involid. Likewise, if s commissioners court
owreiyes ¢ cownly offivers sulury withoul following the notive reguirenents of subsection (b),
the increase {s invalid, (Sece.g., Tex Aty Gen. Op. KP-0012 (2015)).

Afler finul xpproval of the budget, w commivsionees court may spend county finds only in strict
compliance with {he budget. (1'ex. Lo, Govi Code § 111,000),

100 v, Blull, Courthouse Annex, Woeodville, Tx 75979 Pl 409-283-8136 Fx: 409-283-6128

Paga2of3

Adter the current tegutar budget liad witeudy deen udopled by e cunnuissivours cout, Tylor
County received Radund aid mpney vir the Amedican Reaons Pl Act (AR[), The tinds were
paid directly fo ‘'ylec County from e United States Depertment of the Treasury.

O or aboul Septembec 23, 2021, the commizsianets court voied tn pay a smal( portion of thess
finel to ercmity amployees and connty affleers Intke form of a one-time paymant. The preavnt
1ssuiz Is whether the requirenents of sectlen 152.013 apply ta d:e ome-lime payments to county

RN,

First, the notice requirements ol'seckion 152,013 neyuire tul notice of un affcer’s proposed
salacy Increase be published as feast 26 daps prior to the budgsimecting, ‘Therofore, whens
county receives/discobutes aid monoy atsome point yfter the repulas budget procsedings huve
coucluded, it is impussible io comnply with {he natie= requitemenls o section 152,013, That is,
even if the county hul published notioo of ARP payments prie: to making thosc payments o
county officars, it still would notliave comphied with sectlon 132.013 becotse thenolies was nat
nuiblished 10 days pror to the muler bidgel nuecting.

1t would soewm, thaeolbre, thal it'yon can’t comply, it dovsn’t apmly.

Booond, soction 111,011 of the Local Gov't Code conteplates & sosnario in which cuunties
mey recoivo and spend aid tioney that is avuiluble fiur dishursement in o Bscal yeur A not
ineluded in the budget, This scetion instrusts 6 comtnissiontm coutt to create a speciad budpet
for the {imited pwrpose of how the aid woney will be spont. ‘Ihe implication of scction 111.0106
3s thal (1) a commlssioners court can raceive and spend aid money autside the cegulor 152,013
hudpget proceadings, and (2) that aections 111,010 and 152,013 are not jnyoked hy & county's
oetipt of said xid muncy. Such funds, it could be reasonably acgued, which, by definition, are
not iefuded in tig budiet, world sor be subject (o the requirementa of section 152,010 beconse
suid) veguirerenty prctuin 1 tesepalar budigel proveediugs, which hed alieads concluded by the

fime thu el manoy waa reecived,

Third, the tarma “salary™ and “alloweneed” une undufingd Wema. eiter stotute tur cusuluw
paovide dofinitions. As a msull, it canoot be conclusively stated that one-time paymonts of
Sederal ofd money to caunty offieers canstitule cither of Giese ‘eims, theredy implicating aection
1524013, liven if they did, publishing nofies of said payments would wti)l ot comply with
152.013(b) beoonse such notice would not ocenr “ten days pior” to the regular budpet meeting,

Fewith, the term “connty fiands” Ie natdefined, It conld be reasonnbly argued that ARF funds do
not have the indicts of “cannty fuuds™ which (orm the basis of the sabehapter B oblipations i
chupler 152 of the Locul Govermment Cade. ‘The funds sre limited-purpoe fedecal
coulributions, rther than thesc derved from loval ¢axntion, feen, ur forfeftures. Dven if they
wais to boconsidered county funds, however, it is docbiful whether scotion 152,013 ia propetly
implicatad because, as stated dbove, {1) the veveipt of ARZ fimds was an unanticipated event
orourring oufide the “reguln- budget heuring and sduption procselings”, and (2) bursins the use
of & thns machine, votice in complinnco with subscstion (U) would be impossible. Additionally,
the funds may be speul coly foz purpudes unlbatized by the U8, Department of the I'reasary.

100°W. Bluff, Conrthause Annex, Wondville, Tx 75978 Pl 409-203-B136 Fx: 409-282-6120




October 15, 2021 Cont.

Page 3 of 3

Fifth, it is my undesslanding trere has been concern that certiun nfficials could be romoved from
ollice due to violations af section 152013, This concem has 7o basis in stamite or caselow. (See
e Tex. Aty Gen. Qp. KP-0012 (2013) in which o counly violuted section 152,012 with the
increase of o sherifl's salacy, and the only consequence mentioned in the Opinion was that the
dheriff™s salary increase was doemed invalid. (Note: Unlike the present casc, it was undisputed
that the payments to the sheriff constituled a “salary™ increase and that Whe requirements of
section £52,013 were applicoble).

No penalty is statutorily specified for vinlaiions of section 132,013, Moreover, one would think
such an extreme pennlty would Lkely require proof of seme degree of mental culpability (e.g.
inlentionally or knewingly), which would be virually impossible to prove under the present
circumstances. And these is no reason to believe that striet liability, which requires no intent or
menta] state, applies to iy fssue,

Itis possible that & disgruntivd teapuyer might alempt to file 8 mundumus aetion ugamst the
county, or a declaratory judgment action in order to seck aliomey’s foes - which would likely be
barred by governmentol immanity. Even il such action ocewred, likely s worst vuse seenano
waould be a requirement that county officens return their checks. Based on the arguments sbove,
however, it is difficult 1o see how a judge covld conglude that section 152,013 was violated -
given that complionee with sume was impassible.

While | do not think the notice of salary increase is required, 1 do think the commissioners court
will need to adopt a speciul budget for the ARP funds under section 111.0106 of the Local
Govemment Code,

Best regands,

Lueus Babin

Criminal District Attorney

Tyler County, Texns

100 West Bluff, Courthouse Annex
Woodville, Texos 75979

Ph: 400.283-8136

Fx: 409-283-6128
Lbabin@lco.tyler.tx.us

100, Bluff, Courthouse Annex, Woodville, Tx 75979 Ph: 409-783-8136 Fr: 409-283.6128




Monday, October 18, 2021

After some discussion, a motion was made by Commissioner Marshall to table consideration to deem
which part-time county employees are essential workers pertaining to the American Rescue Plan Act.
Commissioner Sturrock seconded the motion. Commissioners Blacksher, Sturrock and Marshall voted
yes and none no.

A motion was made by Commissioner Marshall to table consideration of premium pay amounts from
the American Rescue Plan Act to part-time county employees deemed essential workers pertaining to
the American Rescue Plan Act; and, how and when it will be distributed. Commissioner Sturrock
seconded the motion. Commissioners Blacksher, Sturrock and Marshall voted yes and none no.

A motion was made by Commissioner Blacksher to approve the County Auditor’s certification of the
American Rescue Act Funds and Budget (pursuant to LGC 111.0106). The motion was seconded by
Commissioner Sturrock. Commissioners Blacksher, Sturrock and Marshall voted yes and none no. SEE
ATTACHED



This is a letter addressed to Judge Blanchette
October 1, 2021
The court officials except for Judge Blanchette were not
notified of this response by Attorney Eric Magee.

i

i

3/12/2022




Monday, November 15, 2021

The County Treasurer stated she had received additional information that needed to be looked
at and requested these items be tabled. A. Deem Which Part-Time County Employees are
Essential Workers Pertaining to the American Rescue Plan Act.

B. Premium pay amounts from the American Rescue Plan Act to part-time county
employees deemed essential workers pertaining to the American Rescue Plan Act; and, how
and when it will be distributed. These will be left as tabled, No action was taken.

3/12/2022



Assistance for Small Businesses

Jackie Skinner

Fram: Jackie Skinner <jskinner.aud(@cotylerbouss
Sent: Wednesday, December 1, 2021 10:30 AM
To: "TSilas@detcen.gov’

Subject: Economic Assistance/Rescue Act Money

Good morning,

1 was wondering if DETCOG has resources to assist our county with helping give the small
businesses some of our Rescue monies. [ have reached out to see how other counties are doing
it and what their criteria is. One of the counties said they were developing their program
through the local area council. They are letting the council set up and run the program with the
SBA office, with reports to the county, he said we can “prove™ to the Treasury that we have
spent the money. The program will provide a percentage of the deposit the small business
needs to get an SBA loan.

Could or would DETCOG be able to do something like this? The Commissioner’s court hasn’t
made a final decision on exactly how they want to use their funds so I'm exploring options on
their behall.

Any help or information that you could provide would be greatly appreciated.

Packie Skinner

Tyter County Auditor

P.O. Box 2039/100 West Bluff St., Roont 110
Woodville, Texas 75070

feog) 2833652 Office

(409} 287-63705 Fux




Response from DETCOG

Jackie Skinner

From: Tyson Silas <tsilas@detcog.org>

Sent: Thursday, December 2, 2021 942 AM

To: Jackie Skinner

Subject: Re: Economic Assistance/Rescue Act Money

Good Morning Jackie,

1am not sure of an approach or information, other than what little we aiready know, that would be helpful, but | will
definitely research it a littie more to see if there is anything new and will send it to you if it might be helpful.
Unfortunately, something of this nature would tequire expertise in the Recovery Act Program that we just do not have
and would require assistance from a professional grant administrator with knowledge in dealing with these types of
federal funding allocations and requirements.

Thanks,

On Wed, Dec 1, 2021 at 10:28 AM Jackie Skinner <[skinner.aud@co.tyler.1.us> wrote:

Good moming,

I was wondering if DETCOG has resources 1o assist our county with helping give the small
businesses some of our Rescue monies. 1 have reached out to see how other counties are doing
it and what their criteria is. One of the counties said they were developing their program
through the local area council. They are letting the council set up and run the program with the
SBA office, with reports to the county, he said we can “prove” fo the Treasury that we have
spent the money. The program will provide a percentage of the deposit the small business
needs to get an SBA loan.

Could or would DETCOG be able to do something like this? The Commissioner’s court hasn’t
made a final decision on exactly how they want to use their funds so I'm exploring options on
their behalf.

Any help or information that you could provide would be greatly appreciated.




Assistance for Small Businesses

‘{a_z_kia Skinner

From: Randall Rice - Galveston County (Texas Assaciation of Counties)
<randalLrice@members county.org>

Sent: Wednesday, December 1, 2027 902 AM

To: Jackie Skinner Tyler County

Cce: Auditors-Community

Subject: [TAC-Auditors] Re: ARPA Money

Jackie

Woe are daveloping out program through tha local area council and the University of Houston SBA
Office. By funding tha Houston-Galvaston Area Council for this, and then letting them set up and
run the program with the SBA office, with reporis to us, we can “prove” to the Treasury that we have
spent the money. The program will provide a percentage of tha deposit the small business needs to
get an SBA loan. This lats us leverage and conlinue the program long afler the Treasury deadline.

Randall
View full conversation
ARPA Money
Good moming to my fellow Auditors,
| have been asked by one of our commissionars to sea if any counties have usad the
ARPA monaey o assist small businesses and if so, whal criteria did you use. | have read
that it says you can and some of the conditions, but | don't know what they would have lo

submil to prove up their business or how the decision en how much maney to give them. |
really don't want 1o be the keeper of thal gate.

Any information and Insight you could provide would be greatly appreciated.

3/12/2022




Monday, December 7, 2021

COMMENTS BY COURT MEMBERS PERTAINING TO MATTERS OF COUNTY
GOVERNMENT:

Jackie Skinner presented a report, to the commissioners, of money that has been spent year-to-
date of the American Rescue funds and the balance.




Monday, December 13, 2021

TABLED ITEMS FROM PREVIOUS MEETING(S):

IL(A) Deem which Part-time County Employees are Essential Workers Pertaining to the American
Rescue Plan Act.

11(B) Premium Pay Amounts from the American Rescue Plan Act to Part-time Employees Deemed
Essential Workers Pertaining to the American Rescue Plan Act; and, How and When It Will Be
Distributed The County Auditor made Commissioner Marshall aware that Mr. Babin is “tied up” at this

time. Commissioner Marshall stated he wanted to skip over these items until Lucas Babin was able to
meet with the court,

Commissioner Marshall motioned and a second by Commissioner Sturrock to request Proposals for a \
grant administrator for the American Rescue Act Funds. The County Auditor recalled the county had

gone out for proposals for an administrator when first learned the county was eligible for the funds. None

were received. Now with more information, she requested the advertisement again for an administrator to

“make sure we are in compliance with everything that they require”. All commissioners voted yes and
none no. SEE ATTACHED



The County Auditor stated that Lucas Babin had not responded at this point. Judge Pro-Tem Marshall stated items I1.(4) and A(xl‘?)
would remain tabled. Clerk's note: see below action ,

COMMENTS BY COURT MEMBERS PERTAINING TO MATTERS OF COUNTY
GOVERNMENT: Commissioner Blacksher stated the court would need to call a special meeting to
discuss the conditions of the subdivision application.

Commissioner Marshall stated he was ready to discuss “doing something on the American Rescue Act
for part-time employees”. He motioned to deem which Part-time County Employees are Essential
Workers Pertaining to the American Rescue Plan Act, Commissioner Sturrock seconded the motion,
The County Treasurer reported the committee had looked at a variation of possibilities. She had checked
with some other counties that had paid their part-time people. The committee recommend $1500 “flat fee”
for part-time employees and those hired after the March 30th date that are still employed by the county. It
was mentioned full-time employees that were hired after March 30", worked through December 31 and
still employed with the county receive funds. Commissioner Blacksher asked “how much is this going t0
cost”? She responded she didn’t have those figures but there were about 20 persons affected. Mrs. Monk
stated she would like to see those that worked during that period of March 30th through December 31%
and retired to receive the funds. She wants those included: “Any full-time employee that retired after that




date, worked through the 31st, currently employed, full-time/pari-time and a retiree, for 2020. Seasonal
employees would not qualify”. Commissioner Sturrock motioned to amend the main motion by
inserting the words: deem part-time employees as essential workers who actually worked during the
period, not just “on the list”; and, include full-time employees hired after March 30" but before December
31* of that year (2020); and, any employee that worked that worked through till December 315 (2020)
and retired (actually drawing a retirement). Full-time and part-time employees must still be employed
today. Commissioner Hudson seconded the motion. All commissioners voted yes and none no. The
amendment passed. The vote was taken on the main motion. All commissioners voted yes and none no.

Commissioner Marshall motioned to grant “premium pay” amounts from the American Rescue Plan
Act to part-time employees deemed “essential workers” pertaining to the American Rescue Plan Act: and,
How and When It Will Be Distributed: Part-time $1500 to be paid “tomarrow” with payroll, but not a part
of payroll, as recommended by the County Treasurer; and, retirees to get $3500; and, full-time employees
hired after March 30™ but before December 31 will receive $1500. The motion was seconded by
Commissioner Blacksher. All commissioners voted yes and none no.



PUBLISHER'S AFFIDAVIT

THE STATE OF TEXAS
COUNTY OF TYLER

Befare me, the undersigned, Notary Public in the County of Tyler, State of Texas, personally
appeared Kelli Barnes, known to me, who after being duly sworn by me, on her oath, deposes
and says that she is the Publisher of the TYLER COUNTY BOOSTER, a newspaper published in said
county, that a Legal Natice, a copy of which is attached, was published in sald newspaper for

(2) weeks, the dates to wit:

January 13, 2022
lanuary 20, 2022

Tt o
b P

Kelli Barnes, Publisher

cribed and sworn 1o before me this the 31st day of January 2022

RORMIE FAIRCLOTH
182y Fulitcl State et fmxgg
Comin Frgeian 1202 2023
"___'_ll_ﬂ»ll\’ LD 3R89

Bonnie E. Faircloth, Notary Pubiic . Hizt

My Commission Expires: 12-03.2023 o




B TYLER COUNTY AUDITOR |RECEIVED

i Cammittee al 1:74 pm, Feb 11, 2022
'ﬁn‘-ﬂ‘-’lﬁ‘ cgj‘.'{}pvcf By Gpinjon A, t

10 W, Biuff Room 110 Woodvie, Taxas 76978 -
4092533052 dax 4092016105 jabints mortiflex i bx i

February 11, 2022
February 11, 2022 RQ,0446..KP

2::;‘:1;‘:';;:::3’;’" Gm‘:: FILE# ML-49081-22
7.0, Box 12538 I.D.# 49081

Austm, Tuxas 78711.2528
et Amenican Rescue Act Funds for Local Govermments (ARPA
Dear Commuttee:

i winting o request nn Altlomey General Opinon cegarding arale low Secuon 152013 of the focal
goverment code spplymy 1o Premium Pay in the ARPA inzerim rultng by the Umited States Treasury for
clevted officials.

The ARI'A moncy the county recerved came disectly from the United Staes Treasury snd did not pass
througl the state. The supremacy clause of the Constimution of the United States {Article V1, Clouse 2)
established that the Constitution, federal fnwe made pucswant 10 i, and trentics made wnder its autbarity,
coulinye the “supremse Liw of the Land” and thus ke priosity over any conflicting state laws.

Siece (1 did net pass through the state, our county did not feel section 152,03 of the foenl governsion:
code applicd as it was not money within the adopted budyer. This funding is the tirst of is kind and wuh
it e 1t Jot of uneertainty. We felt these funds complisd with Secuon 111,016 of the local govemmen:
cede regarding aid money that is svailable for dishursement but 20l included in tre budge.

1 requested from our Criminal District Anoeney his opinios which is alaehed, He coneluded that this
uianey was not part of the local budges process and did not apply. § have scarched to find a rufing
reganding soction 152,042 applying o federal aid that has vot pessed through the state s Bave not been
able o find any cose low. The final rling that beeaines efieetive Apri] 1, 2022, docs clurily the qucstion
about the clected oflicials and premium pay but the interin ruling did ne.

My request 38 for you 1o render an opinion wheller by paying te elected and appomied oflicils the s
stipend all full-tme employess received from ARPA funds under S interim ruling vialuted Section
152,013 of 1he local government eade. 1111 is found 1o be in vialation of the loeal povernment code what
15 1he remeidy

Respecituliy Submitied,

—

L —t

N VKVW"""L‘ 3/12/2022
Jackie Skinner
";’ iy Anditne




February 14, 2022

Ms. Jookdo Skinner — I'age 2

KEN PTDN Attachment:  Request Mo, 0446-KP

ATTOBNEY GENLEAL OF TEEAS

¢c!  The Henorablo Glenue Hepar, Comptroller
Ms, Victoria Marlh, Genecul Counsel, Comptroller of Public Acccunts

Febroary 14, 2022 Mt. James Allison, General Counsel, County Judges aml Commissivners Assacialion
coTT Ms. Susan M. Redford, Caccutive Direcler, Texns Associntion of Countics
M, Inckie SKinner Mr. Michoel Pichinson, General Connscl, Texas Assoclation of Counties

I'vler County Auditor Ms. Amy Cresap, Gooeral Counsel Division, OMlive of Ihe Governor

Dost Office Box 2049
Waodville, Fexas 75979
Via E-Muil

Re: Whether « payment o county officials froms funds seeebved under the American Rescue
Plan Aet requires notiee as 5¢1 forth in the Local Government Code (RQ-0446-KP)

Dear Ms. Shinner:

We recerved your teguest [or an allerney general opinion and hove designated it as Request
No, i46-KP. Sectian 402,042 ol the Government Code provides that the Altormey General shall
issu¢ un opinion net later than the 180th day afler the date that on opinien request is reccived,
uniess befors that deadline the Attorney General natifies the requesting person in writing that the
opmion will be deluyed. Tix, Gov'r Copr § 402.042(c)2). We reccived your mquest on
Febraary 11, 2022, setting a due date Tor your opinion of August 10, 2022,

By copy of this letler we are notifying those lisied below of your request and inviting them
subml hricfing on vour questions If they have a special interest or expertise in the subject matter.
Ine Oftice of the Attorney General seeepts briefing from any interested party. 1 you are aware
of other individuals or entites with an inierest in this issue, please forward this Invilation ror
briefing to them or fet us know, 50 that we may notify them as soon ns possible. We ask that the
briefs be submitted by Marcl: 6. 2022, 1w ensure that this ofTiee will have sdequate time i review
and consider ureuments relevant to the request from all interested partles. Briefs may be subminted
by e-mail to opinfon.cenunittesigoag.tenas. pov. Plense note tmt briefs and other correspontence
are subieet W the Public Information Act.

1Fyen have any questions. please du not hesitule W cantacl me.
Sincerely,

Vinmma k. Heclscher
hair, Opinion Commiltes

VRHsam

Posg ifes His 17948 Aasnn Tevas TR3Y 17548 ¢ (5120 943.2100 + wwa texasarernsy geteral pay
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March 4, 2022

COUNTY JUDGES & COMMISSIONERS

March 4, 2022

Office of the Attomey General, State of Texas
Opinions Committce

P.O. Box 12548

Austin, Texns 7871 1-2548

RE:  Whether a payment 16 county officiuls from funds
received under the American Rescue Plan Act
requires notice us set forth in the Local Government
Code (RQ-0446-KP)

Deur Genensl Paxton:

In response o the aforementioned request for an atomey
general opinion, the County Judges and Commissioners
Assaciation of Texas submits this letter brief as requested by your
affice on Pebruary 14, 2022, The Honorable Juckie Skinnes, Tyler
Counly Auditor, asks fos an opinion, specifienlly whether
payments Lo Tyler Counly elected officials from American Rescue
Plan Aet funding received directly from the U.S. Treasury violaed
Local Government Code § 152.013. The request further asks what
remedy is availahle if the payments violated this section.

The requestor stalcs that the funds 2t issue “did not pass
through the Stote”, and references an cpinion letter from the
Honoruble Lucas Bubin, Tyler County Criminal District Alormey,
stating that the funds were received afler the regular budget hud
been adopted by the Tyler County Commissioners Court, RQ-
0446-KP, p. 1 and Atschment, p. 2. The requestor assests that Ihe
Department of Treasury™s “interim ruling™ was unclear as 1o the
proptiety of such payment under provisions for “Premium Pay",

but that the “final uling does elarify the question™. /d, p. 2.

‘The rule defines premiom pay av “wn amovnt of up W $13 per hoor . . ., in addition tn
wages or remunetation the eligible worker olherwise receives, for all work performed by e
eligible seorker during the COVID-19 puhlic healb emergency™. Finul Rule, CFR Part 35 RIN
1305.AC77, p. 230, Premium pay is designed 1o compensare workers thay, by viowe of their
employment, were forced o take o additfonal nudens and juake geear personal secrifices as a
result of ths COVIT-2 pandemic. Premium pay can be thought of as hazacd puy by unother name.
&, p. 219, Requestor characterizes the payment a¢ 3 “sipend”. However, sucl a Jamp sain
payment vperales as un ingrease in salacy.

Sectivn [S2.013x) ol the Local Governauent Code raquires a county caninissloners coue
to set ckected county officers’ salales, expenses, and other allowances “at wregulor mesting of the
court curing he topular budger hemiop and adoption proceedings™. Tex. Loc. Govr Code §
152.013(n). Subscetina (b) Tequires & cammissinners court ia publish newspapes notice of aoy
salaties, expenscs, or allawances hat ace proposed to be increascd and the amonnt of (he proposed
inesenses prior 1o the meeting. Id. § 152.0013(h).

‘The Attorney General oy opined bat eketed county oflicers’ salaties may be ch

“only once i yeur.” Tex, Ay Gen. Op. Ne. JC-0147 (1999) at [ Bused un seclian 152.013G)'s
plain language, the Attorocy General “has repeatedly concluded” thal e conmty commissinnerns
coml may coasider and adopt elected cously afficens' selaries anly during "Lhe regular, annual
budgzt hewring und adoption procesdings.” Tex., &'y Gen. 1.0-95-018, ot 2; sze, o8, Tex. Aty
Gea, Op. Nos. IM-839 (1988) al G, JM-326 (1985} at4, H-11{1473) at 4. A county comnissioncrs
court iy nolchonge elested vounly afficens” suluries "al xny oher tine” See Tux, ALy Gen. Op,
GA-0162 (2004), guating Tex. Atl'y Gen. LO-95-018, at 2,

The Atlomey Geacral has further consluded tha, “Breaiss a commissianers court
may not adopt salar’es at & meeting outside of tha 'regutar, anausl budget hearing
ond adoption proceedings,’ o commigsiongrs court tha failed 1o publish proper
rotice has *no legal mechanisay by which to remedy an crror after ihe budget has
been finally adoptad. Tex. Aty Gen. LO-95-018, at 2. *As a result, county afficers'
salories... must remaln atlast year's leve] vniil the next budpet cycle.”

See Tex. Atl'y Gea. Op. GA-01G2 (2004}, quoitng Tex, An'y Gen, LO-95-018, st 2.

Attorney General Paxton addressed a similac question when discussing whether a
cuimnlssivaery eoust could pay eleeted official Jongevily pay fhat bad not been locluded in the
Texas Lecal Giovemment Unde, seclion 152013 niquirnnents. Speeifically, General Paxton states
that:

V-fhough i relevant wbe discusslon, Fremium Pay dees ool inclode pryments o elooted efficlali. Soo“Final Ruls™,
31 CFR Fart 35 RIN L505-AC?7 ab p. 233 {{.] oz pant of sceeplng the Awaed Terms and Canditions for SLFRF,
each reclpient agreed to maimiain n conflics-ofsiatenat policy wnsizens wilh 2 CFR. § 200.318¢:) thet Is applicable
to ol octivitics funded with the SLFRF awncd. 'This award term requires recipeeatt Zad Jubreeiplents to Jopon 0
Treasury o the poss-1hrough azcaty, 45 oppropriak, any Toteotial conllics of fatameat nilatad 1l sward Funds bet 2
C.FR 5202113, Poryeant to Ihis policy, decisiom oonpamiig SUERE funils mund be fns of nudisclaied parscual oo
caganizional canflicts of iolerzsl, bath in facd and in sppeorance, Consistsnt with this nohey, slclud officials arc
aushibiteif rom using their efTiciu) pusition imy comtrulever SLERF fumis for thel nwa prlvate galn. This policy aleo
peohibitty amamg olbsz things, clewted olfizials from stescing Tunds to projecs in wisch ey have a faseisl Tnhcrest
oc Hsing fimdr to pay theaiselves pramim poy.', Trophasks adided.




March 4, 2022 Cont.

the pomunissionees cotm canld provide lonpevity pay for officers pursuaat to
scotion 152,012 of the Lucal Goverament Code, See TEX. LOC. ¢IQVT CODE §
182.013 {goveming the selting of compensation for county officers). Under that
seetivn, the cummissionsss court would st an officer's conpeasation “at a regular
mesting of the court during the regular budget heardng und adnption proceedings”
eavh year, /d. § [52,013(a). Sectlon 152,013 would also require the commissioners
court to publish “any salari fe ar all " of offGeers “thut are
proposed to Be kwreased ... and ... the anount of the proposed increases” in a
peneral circvlation nowspaper “|hjetore the 10t duy hefore the dote of lhe
meetlnp " Jd. §  152.013(b). Finally, section 152,013 wanld  require  ths
cammixsimnuo: coart 8 nali fy eounty offieers of their “salory and personal expenses
o be included in the budget™ before the uppual hudget is filed with 1he counly
clerk, B4 § 152.013¢e). Langevily pay could wot, however, be granted relroactively.
This is because anticla JI1, seclion 53 of the Texas Conslitutiun prohibis the
cammissioners comt from paying “my exira campensaticn, fee or allowance to 2
mublic officer ,., after sorvice has heen rendenad.” TEX. CONST, art. I, § 53; see
also Tex. Aitl'y Gen Op. Nos, JC0026 (1299 ar 2 (cancludibg that while s
commissivmess court has the disoetion 1o icrease an officer's ratc of longeviry pay,
it may not do so “for services already rendered"” hecause of article 111, section 53):
JC-0123 (1999} a1 2 (noling that if a commissioners court adopts a policy allowing
unuxed leave 4o follow an empluyee T the employee beceiues an officer, the policy
‘‘must oparate prospectively, nol peetively™ for the sume raascK)

County nuthority 10 expend county [ads in the abagnce of & budget {5 restilctad. See Tex.
Loc. Gov't Code 4 1§1.003 (requicing a budget for cach fiscal year), Tex. A’y Gen. Op. JC-0147
(1999). After finnl spproval of the budgey, the cummistioners cour may spend cocnty tunds only
in strict compliance with the budget, excep: in an cmergency. Tex, Joe. Gov't Code § 111.010()
{emphasis udded). An “emergency” requires “a case of grave public necesslty to meet an oposual
and vnforeszen condition thut could nof have bren iocluded in the original budget through the uso
of reasonabily diligant thaught and attention.” 2d. § 111.010(},

Reqguestor snggests that Tex. Loe. Gov't Crde § 1110106 contemplates this situation by
providing avthority for special budgeting upon “...the reecipt of all poblic or private grant or aid
money thal i3 wvatluble for disbursement in a fiscal year but not included in the budget for Gint
fiscal year”. Upow conification, the commissioners court ahall adopt a special budget for the
limiled purpukc of apeming the grant or aid money for its intended purpose. [d

Tnstrictive here is the Attorney General’s spittion fa GA-0470 which clarified whether a
conflics exlated ketwaen Sec, 152,013 and a stalute pemmnitting evertione puymients from JAG grant
furds?, There, the distinctlor. derwsen county employees and alecied officials was lighlighied.
While theze funds muy be used (o ownpersats cownty employees, Sec, 152,013 prevails in rgard
to elected officials, Id., p. 3.4, Sec, $52.01 3 munlulus when :d how efected officials' salaries and
other aflowances ote set, sud it does not contain any cxception celated (o speclal budgers for
grant/uid money received sfles the repular budger process,

2 JAG fumds ore ol wshjeetia conny Budgering requirements. GF Tex. Ay Gen, Op. Nu, DIM-357 {1995) a 6
teeacluding that tbe county atiamey”s hel-check fund Is “wholly wubduds oF tie ooty budgering process'™, Na
excoprien was carved bascd oo the sowroe or origia of the funds.

Courts must *harmonize statutes ta give offcet 1o cach unless the siatutes ave irpecomcilahle.
See Tex, Gov'l Code Ann, §% 31 1,025(b), 026(8) (Yemon 20U5); sce also I re Univ. of Tex
Health Cir., |98 8, W.34 392, 197 (Tex, App—Tyler 2006, no pet.) (staling that two ruleg of civil
pracedurs governing the samc subject maticr should be haemonlzed so that both may ke
effectunted). Mere difference does not constilute zn irrecoreiluble conflict. See Garcia v. Stale,
669 5.W.2d 169, 171 (Tea, App.—Dallas 1984, pet. 1ed), Ireconcilable conflict involves a direct
conflict such that a pesson canoot comply with buth provisions s the same line, See Tex. Ay
Gen. Op. No. GA-O4LL (2006} at 2, see niso Siale v. Juckson, 370 5.W.2d 797, 800 (Tex. Civ.
App.—Houston [1st Dist] 1963), aff'd, 376 §,W.2d 341 (Tex, 1964} (srating that statules canaot
bt harmonized “only when' they ar: “directly nnd irreconcilably in conflic™).

Tcappears that these 1% staltes are not “irreconcilably in coaflicr™. ‘The yuthurity to orcate
speciul budgets 10 spend grantfid funds for thelr intended pwrpose does net conflict on ils face
with the notice requirements of 152.013, because both provisions van he camplled with at the same
e, A COmmMIsSioNers cdurt niny creats o special budget for lawful disposition of rhe Minds, ¢.g.
to pay employees, while simnlumeovsly reftaloing from wuising cleeted officials’ salaries
{including their own) uniil the next budget period.

Regarding the remedy for any vielution, the Attormey General hus held that where the
nulicw reguirernents af Vermon's Aon.Civ.S1. at 3912k (repealed: now, Scc. 152.013) were ant
et, selary raises incarparatedd in the budget Tur county officers were invalid. Tex, Auy. Gen.
Op,, Wo. MW-316 [1982). A ¢lzim bill or account may not be allowed or paid uati) it has heen
exumined and approved by the vounty auditar. See Tex. Loc. Gov't Code Sce. 113.064(n). The
county auditor may nnt audit ar approve # claim unless the clain was incucred as provided Dy law,
Ses Tex. Loc. Gav'l Code S2¢. 113.065. Thr county anditor should refise to approve uny
compansation claims that exceed the amounts euthorized by Tex. Loc. Gov'r Code See. 152,013,

Sincerely,

o e
James P. Allison
General Cotnsel

e Tyler County Commissioners Court, Members
Juelie Skinner, Tyler County Aoditor
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